BERKELEY, CALIFORNIA 


THE GIFT OF 


OPINION. 
THE STATE OF INDIANA, 


In the Appellate Court, 


November Term, 1908. 


On the 23rd day of April, 1909, being the 13 1st Judicial day of 
said November Term, 1908. 


No. 6948. 


IN THE CASE OF 


JAMES W. RAMSEY, ET AL., 
Vs. 


JOSEPH P. HICKS, ET AL. 
Appealed from the Vanderburgh Superior Court. 


Come the parties by their attorneys, and the Court being 
sufficiently advised in the premises, gives its opinion and judg- 
ment as follows, pronounced by 
Roby, J.: This is an action of ejectment, brought by 
appellants, as plaintiffs, against the the appellees, as 
defendants, to recover the possession of a _ certain lot 


of ground on which is situated the house of worship and 
manse of the Washington Congregation of the Cumberland 


Presbyterian Church in Daviess County, Indiana, and for mesne 
profits during the wrongful and unlawful detention. The com- 
plaint is in the statutory form, and the answer a general denial. 
The finding and judgment were for the defendant. Plaintiff’s 
motion for a new trial was overruled and such ruling is the 
basis of error assigned. 


The litigation grows out of proceedings had to unite the 
Presbyterian Church in the United States of America and the 
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Cumberland Presbyterian Church. Appellants deny that such 
union was accomplished and are here as representatives of the 
Cumberland Church. The appellees, asserting that the Cum- 
berland Church was incorporated into the Presbyterian Chureh 
in the United States of America, claim the property in question 
for that organization. Which of the bodies is the owner of the 
real estate depends upon certain legal propositions to under- 
stand which it seems to be necessary to set out facts at consid- 
erable detail. 


The Confession of Faith of the Presbyterian Church was 
formed by what is known in history as the Westminster Assem- 
bly. This body was appointed by the long Parliament of Eng- 
land. It consisted of 123 clergymen and 30 laymen—ten of 
whom were lords and 20 commoners—together with four cleri- 
eal and two lay commissioners from the Church of Scotland. 
This notable assembly held its first meeting July Ist, 1643, and 
continued to sit till February 22nd, 1749,—six years. The doc- 
trines agreed upon by that convocation constitute the confes- 
sion of faith of the Presbyterian Church. Because the theologi- 
cal views adopted were, in the main, those of John Calvin, those 
who adhere to that system are called Calvinists. Articles of 
that creed are as follows: 


III. By the decree of God, for the manifestation of His 
glory, some men and angels are predestined unto everlasting 
life, and others fore-ordained to everlasting death. 


IV. These angels and men, thus predestined and fore-or- 
dained, are particularly and unchangeably designed; and their 
number is so certain and definite that it cannot be either in- 
creased or diminished. 


V. Those of mankind that are predestined unto life, God, 
before the foundation of the world was laid, according to His 
eternal and immutable purpose, and the secret counsel and good 
pleasure of His will, hath chosen in Christ, unto everlasting 
glory, out of His mere free grace and love, without any fore- 
sight of faith or good works, or perseverance in either of them, 
or any other thing in the creature, as conditions or causes mov- 
ing Him thereunto; and all to the praise of His glorious grace. 
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VI. As God has appointed the elect unto glory, so hath He, 
by the eternal and most free purpose of His will fore--ordained 
all the means thereunto. Wherefore they who are elected, being 
fallen in Adam, are redeemed by Christ, are effectually called 
unto faith in Christ by His spirit working in due season; are 
justified, adopted, sanctified and kept by His power through 
faith unto salvation. Neither are any other redeemed by 
Christ, effectually called, adopted, justified, sanctified and 
saved, but the elect only. 


VII. The rest of mankind, God was pleased, according to 
the unsearchable counsel of His own will, whereby He extend- 
eth or withholdeth mercy as He pleaseth, for the glory of His 
sovereign power over His creatures, to pass by, and ordain them 
to dishonor and wrath for their sin, to the praise of His glorious 
justice. 


In 1903 the Presbyterian Church in the United States of 
America revised its confession of faith by adding thereto the 
following declaratory statement: 


‘“While the ordination vow of ministers, ruling elders, and 
deacons as set forth in the Form of Government, requires the 
reception and adoption of the Confession of Faith only as con- 
taining the System of Doctrine taught in the Holy Scriptures, 
nevertheless, seeing that the desire has been formally expressed 
for a disavowal by the Church of certain inferences drawn from 
statements in the Confession of Faith, and also for a declaration 
of certain aspects of revealed truth which appear at the present 
time to call for more explicit statement, therefore the Presby- 
terian Church in the United States of America does authori- 
tatively declare ag follows: 


‘‘Wirst—With reference to Chapter III of the Confession of 
Faith; that concerning those who are saved in Christ, the doc- 
trine of God’s eternal decree is held in harmony with the doc- 
trine of His love to all mankind. His gift of His Son to be the 
propitiation for the sins of the whole world, and His readiness 
to bestow His saving grace on all those who seek it. That con- 
cerning those who perish, the doctrine of God’s eternal decree 
is held in harmony with the doctrine that God desires not the 
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death of any sinner, but has provide in Christ a salvation suffi- 
cient for all, adapted to all, and freely offered in the Gospel to 
all; that men are fully responsible for their treatment of God’s 
gracious offers; that His decree hinders no man from accepting 
that offer, and that no man is condemned except on the grounds 
of his sin. 


‘“‘  Second—With reference to Chapter X, Section 3, of the 
Confession of Faith, that it is not to be regarded as teaching 
that any who die in infancy are lost. We believe that all dying 


in infancy are included in the election of grace, and are regen- 
erated and saved by Christ through the Spirit, who works when 
and where and how He pleases.’’ 


And by the following, among other additions: 


“I. God, in infinite and perfect love, having provided in the 
covenant of grace, through the mediation and sacrifice of the 


Lord Jesus Christ, a way of life and salvation, sufficient for and 
adapted to the whole lost race of man, doth freely offer this 
salvation to all men in the Gospel. 


II. In the Gospel God declares His love for the world and 
His desire that all men should be saved reveals fully and clearly 
the only way of salvation ; promises eternal life to all who truly 
repent and believe in Christ; invites and commands all to em- 
brace the offered mercy; and by His Spirit accompanying the 
Word pleads with men to accept His gracious invitation, 


III. It is the duty and privilege of every one who hears the 
Gospel immediately to accept its merciful provisions; and they 
who continue in impenitence and unbelief incur aggravated 
guilt and perish by their own fault.’’ 


In the latter part of the eighteenth century, and beginning 
of the nineteenth century, a part of the territory now compris- 
ing Middle Tennessee and Kentucky was called the Cumberland 
country. In the beginning of the nineteenth century there 
developed in this Cumberland country an extraordinary reli- 
gious awakening, which was afterwards known as the revival of 
1800. This revival was originated and promoted largely through 

the Christian activity of a large number of ministers and laymen 
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of the Presbyterian Church, who were afterwards known as the 
“‘Revival party.’’? The revival movement, and especially its 
methods, was opposed by some of the most conservative Pres- 
byterian ministers and laymen of the Cumberland country. They 
soon became known as the ‘‘ Anti-Revival party.’’ There were 
not enough ministers in that section of the country to efficiently 
carry on the revival work, and the emergency did not allow time 
to educate new ministers according to the Presbyterian stand- 
ard of education. Devout laymen, in some instances, undertook, 
under these peculiar circumstances, to explain and enforce the 
teachings of the Gospel, and, their efforts proving successful, 
Cumberland Presbytery of the Presbyterian Church ordained 
them to the full work of the ministry. The Presbyterian Synod 
appointed a commission and cited all these preachers and public 
exhorters to appear before it and answer to the charge of not 
adopting the Confession of Faith in its entirety and to submit 
to examination in “‘the learned languages.’’ Upon deliberation 
the commission formally prohibited all the men whom the Cum- 
berland Presbytery had licensed and ordained ‘‘from preaching 
the Gospel in the name of Presbyterians.’? Whereupon an 
agreement was made and signed by Samuel McAdow, Finis 
Ewing and Samuel King creating the Cumberland Presbyterian 
Church. 


These young men in their evangelistic work naturally made 
prominent and emphatic the free agency of the individual in 


accepting the plan of salvation. In this way they especially 
challenge the teachings of the Westminster Confession of Faith 
as to the doctrines of election, fore-ordination, the eternal de- 
erees and the correlated doctrines. 


The Cumberland Presbytery in 1810 issued a circular letter 
giving the reasons for the organization of the new denomination 
at length. The doctrine is direct and simple in statement. It 


was the utterance of sincere men determined to worship God 
according to the dictates of their own consciences. 


In May, 1906, there were in the Cumberland Church 17 Syn- 
ods, 114 Presbyteries, 1514 ordained ministers, 9641 ordained 
elders, 3914 ordained deacons, 2869 congregations, and a mem- 
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bership of 185,212. One of these congregations is that whose 
property is involved in this litigation. 


The Cumberland Church made a brief statement in 1813 set- 
ting forth the points in which it dissented from the Westmin- 
ster confession of faith. It was as follows: 


‘‘1. That there are no eternal reprobates. 


‘2. That Christ dies not for a part only, but for all man- 
kind. 


‘3. That all infants dying in infaney are saved through 
Christ and the sanctification of the Spirit. 


‘4. That the Spirit of God operates on the world, or as co- 
extensive as Christ has made atonement, in such a manner as 
to leave all men inexcusable.’’ 


In 1883 a revision of its constitution was made in part as 
follows: 


““DECREES OF GOD. 


‘8. God, for the manifestation of His glory and goodness, 
by the most wise and holy counsel of His own will, freely and 
unchangeably ordained or determined what He himself would 
do, what He would require His intelligent creatures to do, and 
what should be the awards, respectively, of the obedient and 
the disobedient. 


‘9. Though all Divine decrees may not be revealed to men, 
yet it is certain that God has decreed nothing contrary to His 
revealed will or written word. 


““FREE WILL. 


“*34. God, in creating man in Hig own likeness, endued him 
with intelligence, sensibility and will which form the basis of 
moral character, and render men capable of moral government. 


‘35. The freedom of the will is a fact of human conscious- 
ness, and is the sole ground of human accountability. Man, in 
his state of innocence, was both free and able to keep the Divine 
law, also to violate it. Without any constraint, from either 
physical or moral causes, he did violate it. 
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‘“REGENERATION. 


“54, All infants dying in infancy, and all persons who have 
never had the faculty of reason, are regenerated and saved. 


‘*PRESERVATION OF BELIEVERS. 


“*60. Those whom God has justified, He will also glorify; 
consequently, the truly regenerated soul will not totally fall 


away from a state of grace, but will be preserved to everlasting 
life. 


‘CHRISTIAN LIBERTY. 


‘*71. The liberty that Christ has secured to believers under 
the Gospel consists in freedom from the guilt and penal conse- 
quences of sin, in their free access to God, and in their yielding 
obedience to Him, not from a slavish fear, but from a cheerful 
and confiding love. 


“79. God, who alone is Lord of the conscience, has left it 
free, in matters of faith and worship, from such opinions and 
commandments of men as may be contrary to His word. 


‘*73. Those who, upon pretense of Christian liberty, prac- 
tice any sin, or cherish any lust, do thereby destroy the end of 
Christian liberty, which is, that being delivered from the do- 
minion of sin, we may serve the Lord without fear in righteous- 
ness all our days.’’ 


The form of government of the two churches seems to be 
substantially the same. That of the Cumberland Church is set 
out in the constitution of 1883: 


“9 The Universal Church consists of all those persons, in 
every nation, who make profession of the holy religion of Christ 
and of submission to His laws. As this immense multitude 
cannot meet together in one place to hold communion or to wor- 
ship God, it is proper, and authorized by Scripture example, 
that they should be divided into many particular Churches. 


‘PARTICULAR CHURCH. 


‘4 A particular Church consists of professing Christians 
yoluntarily associated together for Divine worship and Godly 
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living, agreeably to the Holy Scriptures, and submitting to a 
certain form of government. Its officers are the minister in 
charge, the ruling elders, and the deacons. Its jurisdiction is 
lodged in the Church-session, composed of the minister in charge 
and ruling elders. 


““CHURCH OFFICERS. 


“*8. The ordinary and perpetual officers of the Church are 
teaching elders or ministers of the word, who are commissioned 
to preach the gospel and administer the sacraments; ruling 
elders, the representatives of the people; and deacons. 


““CHURCH COURTS. 


‘24. It is necessary that the government of the Church be 
exercised under some certain and definite form, and by various 
courts, in regular gradation. These courts are denominated 
Church-sessions, Presbyteries, Synods and the General As- 
sembly. 


‘25. The Church-session exercises jurisdiction over a single 
Church ; the Presbytery over what is common to the ministers, 
Church-sessions, and Churches within a prescribed district ; the 
Synod over what belongs in common to three or more Presby- 
teries, and their ministers, Church-sessions, and Churches; and 
the General Assembly, over such matters as concern the whole 
Church; and the jurisdiction of these courts is limited by the 
express provisions of the Constitution. Every Court has the 
right to resolve questions of doctrine and discipline seriously 
and reaonably proposed, and in general to maintain truth and 
righteousness, condemning erroneous opinions and _ practices 
which tend to the injury of the peace, purity or progress of the 
Church; and, although each court exercises exclusive original 
jurisdiction over all matters specially belonging to it, the lower 
courts are subject to the review and control of the higher 
courts, in regular gradation. 


‘“CHURCH-SESSIONS. 


‘26. The Church-session consists of the minister in charge 
and two or more ruling elders of a particular Church. 
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‘97, The Church-session is charged with maintaining the 
spiritual government of the Church, for which purpose it is its 
duty to inquire into the doctrines and conduct of the Church- 
members under its care; to receive members into the Church; 
to admonish, suspend or excommunicate those found delinquent, 
subject to appeal; to urge upon parents the importance of pre- 
senting their children for baptism; to grant letters of dismis- 
sion, which, when given to parents, shall always include the 
names of their baptized children; to ordain and install ruling 
elders and deacons when elected, and to require those officers to 
devote themselves to their work; to examine the records of the 
proceedings of the deacons; to establish and control Sabbath- 
schools and Bible classes, with especial reference to the children 
of the Church; to order collections for pious uses and Church 
purposes; to take the oversight of the singing in the public 
worship of God; to assemble the people for worship when there 
is no minister; to concert the best measures for promoting the 
spiritual interests of the Church; to observe and carry out the 
injunctions of the higher courts; and to appoint representatives 
to the higher courts, and require on their return a report of their 
diligence. 


‘“PRESBYTERY. 


“99 A Presbytery consists of all the ordained ministers 
and one ruling elder from each Church within a certain district. 
Every particular Church which is willing to support the gospel 
as God has prospered it shall be entitled to be represented by a 
ruling elder in the Presbytery. 


“31. The Presbytery has the power to examine and decide 
appeals, complaints, and references brought before it in an or- 
derly manner; to receive, examine, dismiss and license candi- 
dates for the holy ministry; to receive, dismiss, ordain, install, 
remove and judge ministers; to review the records of the 
Church-sessions, redress whatever they may have done contrary 
to order, and take effectual care that they observe the Govern- 
ment of the Church, to establish the pastoral relation and to 
dissolve it, at the request of one or both of the parties, or when- 
ever the interests of religion imperatively demand it; to set 
apart evangelists to their proper work; to require ministers to 
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devote themselves diligently to their sacred calling, and to 
censure and otherwise discipline the delinquent; to see that the 
injunctions of the higher courts are obeyed; to condemn er- 
roneous opinions which injure the purity or peace of the 
Church ; to resolve questions of doctrine and discipline seriously 
and reasonably proposed; to visit particular Churches, to in- 
quire into their condition, and redress the evils which may have 
arisen in them; to unite or divide Churches, with the consent of 
a majority of the members thereof, and, for cause, to dissolve 
the relations between it and a particular Church, which shall 
thereafter cease to be a constituent of the Cumberland Presby- 
terian Church and forfeit all rights as such; to form and receive 
new Churches; to take oversight of vacant Churches; to concert 
measures for the enlargement of the Church within its bounds; 
in general, to order whatever pertains to the spiritual welfare 
of the Churches under its care; to appoint representatives to 
the higher courts; and, finally, to propose to the Synod, or to 
the General Assembly, such measures as may be of common 
advantage to the Church at large. 


“SYNOD. 


‘35. The Synod consists of all the ministers and one ruling 
elder from each Church in a district comprising at least three 
Presbyteries. The Synod may be composed, at its own option, 
with the consent of a majority of its Presbyteries, either of all 
the ministers and one ruling elder from each Church in its dis- 
trict, or of equal delegations of ministers and ruling elders se- 
lected by the Presbyteries on a basis and in a ratio determined 
in like manner by the Synod and its Presbyteries. 


‘““GENERAL ASSEMBLY. 


‘40. The General Assembly is the highest court of this 
Church, and represents in one body all the particular Churches 
thereof. It bears the title of the General Assembly of the Cum- 
berland Presbyterian Church, and constitutes the bond of union, 
peace, correspondence and mutual confidence among all its 
Churches and courts, 


‘43. The General Assembly shall have power to receive and 
decide all appeals, references and complaints regularly brought 
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before it from the inferior courts; to hear testimony against 
error in doctrine and immorality in practice, injuriously affect- 
ing the Church; to decide in all controversies respecting doc- 
trine and discipline; to give its advice and instruction, in con- 
formity with the government of the Church, in all cases sub- 
mitted to it; to review the records of the Synods; to take care 
that the inferior courts observe the government of the Church; 
to redress whatever they may have done contrary to order; to 
concert measures for promoting the prosperity and enlarge- 
ment of the Church; to create, divide, or dissolve Synods; to 
institute and superintend the agencies necessary to the general 
work of the Church; to appoint ministers to such labors as fall 
under its jurisdiction; to suppress schismatical contentions and 
disputations, according to the rules provided therefor; to re- 
ceive under its jurisdiction other ecclesiastical bodies whose or- 
ganization is conformed to the doctrine and order of this 
Church; to authorize Synods and Presbyteries to exercise sim- 
ilar power in receiving: bodies suited to become constituents of 
those courts, and lying within their geographical bounds re- 
spectively ; to superintend the affairs of the whole Church; to 
correspond with other Churches; and, in general, to recommend 
measures for the promotion of charity, truth, and holiness 
throughout all the Churches under its eare. 


‘“*AMENDMENTS. 


“60. Upon the recommendation of the General Assembly, 
at a stated meeting, by a two-thirds vote of the members thereof 
voting thereon, the Confession of Faith, Catechism, Constitu- 
tion and Rules of Discipline, may be amended or changed when 
a majority of the Presbyteries, upon the same being transmitted 
for their action, shall approve thereof.’’ 


After the revision of its creed by the Presbyterian Church 
in the United States of America in 1903, the General Assembly 
of that Church and the General Assembly of the Cumberland 
Church each appointed committees to confer on the subject of 
union. These committees each made a report recommending a 
union of the two churches upon a basis set forth, the substance 
of which was (1) that they should be united under the name of 
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the Presbyterian Church in the United States of America pos- 
sessing all the rights and powers of the separate churches; (2) 
that the union be effected on the doctrinal basis of the confes- 
sion of faith of the Presbyterian Church in the United States of 
America as revised in 1903; (3) that each of the General As- 
semblies shall submit the basis of union to its Presbyteries which 
shall be required to meet before April 30, 1905, and answer the 
question, ‘‘Do you approve, ete.,’’ and to forward to the stated 
clerk of the assembly, with which it is connected, a statement 
of its vote on said basis of union. The vote of Presbyteries 
shall be submitted to the respective stated clerks of the General 
Assemblies of 1905 and if the General Assemblies find that the 
basis of union has been approved by a constitutional majority 
of the Presbyteries connected with each Church, then the same 
shall be of binding foree and both assemblies shall take action 
accordingly. The report of the combined committee recom- 
mending submission of the proposition was received by the Gen- 
eral Assembly of the Cumberland Church and a motion to 
recommend and submit the plan of Union was earried. 


At the 1905 meeting of the General Assembly the stated clerk 
presented two reports of the special committee on organic union. 
The majority report was in favor of union. It shows that of 
114 Presbyteries, 113 voted on the question, 60 for and 51 
against union, and submitted a resolution to the effect that 
union has been constitutionally agreed to and the basis therefor 
constitutionally adopted. The minority report shows that 60 
Presbyteries voted for union and 51 against it, and that the 
summary of said vote shows that 691 ministers and 649 elders 
voted for union, making a total of 1340, also that 470 ministers 
and 1007 elders voted against approval, making a total of 1477, 
and declaring that the basis for union has not been constitution- 
ally adopted. 


It was also asserted that the plan of union was not un- 
conditionally adopted by the Presbyterian Church in the 
United States of America but only ‘‘if the way be elear’’ and 
that the joint report providing for separate Presbyteries ‘‘for a 
particular race’’ has not been met by a proviso for such sepa- 
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rate Presbyteries ‘‘if desired’’ by a particular race. A motion 
to adopt the minority report was lost, 111 to 137, and a motion 
to adopt the minority report was carried, 137 to 110. A protest 
by 91 commissioners was filed. The committee on organic union 
was enlarged and directed to confer with the union committee 
of the Presbyterian Church in the United States of America 
and arrange the details of the union. A joint report of such 
eommittee was submitted to the assemblies of the respective 
churches in 1906 and adopted by a vote of 165 to 91. Record 
was made of the fact that 12 members named who were absent 
when the vote was taken would have voted with the minority. 
A protest signed by 100 commissioners against the adoption of 
such report was presented and after other action which does 
not seem to be material a motion to adjourn sine die was car- 
ried. The majority, before adjournment, were informed on the 
floor of the assembly that the minority would treat adjourn- 
ment as illegal and would continue the session of the General 
Assembly thereafter. They thereupon selected a temporary 
chairman and proceeded to complete an organization as the Gen- 
eral Assembly of the Cumberland Church and are maintaining 
their orgnization claiming to be the General Assembly of the 
Cumberland Presbyterian Church. 


It is stipulated in effect that the appellants are duly, in form, 
elected as trustees of the Washington Congregation and refuse 
to acquiesce in the action of the General Assembly in the matter 
hereinbefore specified, while appellees, also formally selected, 
recognize such action as valid. 


In the consideration of a controversy arising from religious 
differences and involving so many persons it is important that 
the point of view from which the case is to be considered be 
clearly sensed and not forgotten. The attitude of the govern- 
ment is stated in both Federal and State Constitutions. It needs 
to be not only kept in mind but emphasized. Section 25 (Arti- 
ele I in Amendment) of the Federal Constitution, provides : 
“‘Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof.’’ Sections 2 
to 7 of the State Constitution are as follows: 2. ‘¢ All men shall 
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be secured in their natural right to worship Almighty God ae- 
cording to the dictates of their own conscience. 3. No law shall, 
in any case whatever, control the free exercise and enjoyment 
of religious opinions or interfere with the rights of conscience. 
4. No preference shall be given, by law, to any creed, religious 
society, or mode of worship; and no man shall be compelled to 
attend, erect, or support any place of worship, or to maintain 
any ministry, against his consent. 5. No religious test shall be 
required as a qualification of any office of trust or profit. 6. No 
money shall be drawn from the treasury for the benefit of any 
religious or theological institution.’’ 


So long as the spirit of these provisons is preserved the peo- 
ple of this country are protected from the horrors of religious 


persecution and from the rapine and bloodshed of theological 
war. 


The principles which rule the case at bar are strictly analo- 
gous to those which prevail in controversies between the offi- 
cers and members of a mutual benefit association. The Supreme 
Lodge, K. of P. vs. Knight, 117 Ind., 489, 497; Hatfield vs. De- 
Long, 156 Ind., 207, 211; Watson vs. Jones, 13 Wallace, 79; 20 
L. Ed., 666. 


‘‘Religious organizations come before us in the same atti- 
tude as other voluntary associations for benevolent or charitable 
purposes, and their rights of property, or of contract, are equal- 
ly under the protection of the law, and the actions of their mem- 


bers subject to its restraints.’ Watson vs. Jones, supra, at p- 
670 (L. Ed.) 


Protestant, Catholic and Jew are equally protected by the 
provisions quoted and while the case at bar has to do with the 
interests of a great Protestant denomination the decison may 
not be in any degree moulded by the personal affiliations or 
ideas of the judges who render it. 


The Presbyterian Church consists of the members. Where 
there are no members there can be no church. The officers of a 
particular church are the minister in charge, the ruling elders 
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and the deacons. The government is administered by various 
courts in regular gradation, beginning with the Church-session 
and ending with the General Assembly. The manner of selec- 
tion and the power of each of these governing bodies are specifi- 
eally prescribed. Each individual congregation is bound to the 
Presbytery over it by the fact that before it can become a Pres- 
byterian congregation it must be received by the Presbytery and 
ean neither obtain a minister or contract with him without the 
consent of the Presbytery nor can it dissolve such relation with- 
out such consent. If a congregation should refuse to obey these 
rules it would be in a state of rebellion against lawfully consti- 
tuted authority and could be properly excluded from the body 
of the church. If, in such ease, a minority of the congregation 
should be willing to submit to the authority of the Presbytery 
it would be recognized by the civil authorities as the true con- 
gregation and would have the right to hold and use the church 
property. This is the substance of the decision in the leading 
ease of Watson vs. Jones, supra, The vital connection between 
each individual congregation and the Presbytery, originating 
when the congregation is received into the Presbytery, is con- 
tinued active and effective through the agency of the Church- 
session which sends its delegates to, and thereby participates in, 
the creation and conduct of the Presbytery. The Church-ses- 
sion, so far as it is composed of elders, is created by the voice of 
the people who compose the congregation and ‘‘that organiza- 
tion is one of associated churches, all linked together by a chain 
of constituent organizations, each joined to a Presbytery, and 
each Presbytery, and all the Presbyteries, joined to the General 
Assembly, the common bond of union between all the Churches 
and Church courts. Each individual church, (congregation), 
is as it were a link in a section of chain; this session of chain is 
welded as it were into a larger link, the Presbytery ; and all the 
Presbyteries linked together forming a larger chain, the Gen- 
eral Assembly; so that every link, even to the smallest, is con- 
nected with every other link.’’ Landrith vs. Hudgins, (Tenn., 
April 3, 1909.) 


It might have been provided that a direct vote of the mem- 
bers of each congregation should be taken upon questions of 


(16) 


general concern as in the United Brethren Church, Lamb ys. 
Cain, 129 Ind., 486; but the method in fact provided, while 
more circuitous and indirect, is the established method by which 
the congregations are given opportunity to express themselves. 
The session may send a delegate to the Presbytery to represent 
the view of the congregation. This tends to make the vote of 
that Presbytery an expression of the consensus of judgment of 
the various congregations composing it and therefore a proposi- 
tion of a general nature, affecting the whole Church, which re- 
ceives the approval of a majority of the Presbyteries, must be 
‘held and taken as approved by a majority of the church. ‘‘It 
is presumed that the elders representing the congregations, and 
the pastors or ministers, know the wishes of the majority and 
truly speak the voice of that majority ; in other words, that they 
truly represent the wishes of the congregation, Such is the 
course that must be pursued on any general question that can 
be lawfully submitted to all of the congregations,’’ and the 
question of union with another denomination can be submitted 
only in this way. Landrith vs. Hudgins, supra. The general 
question upon which the judgment of the congregations and 
therefore of the members of the church is desired must be pro- 
posed by the General Assembly since there is no other central 
. authority. 


It is essential at this point to determine what this constitu- 
tion is and the manner of its interpretation and construction. 
The Supreme Court of Kentucky has held that ‘‘the church judi- 
catories are the repositories of all the ecclesiastical powers of 
the church except as limited by the express provisions of the 
constitution.’? Wallace vs. Hughes, (Ky., Jan. 21, 1909.) 


The Supreme Court of Texas holds ‘‘that each court must 
find in the constitution some express authority given for the 
performance of an act by it.’’ Brown vs. Clark, (Texas, March 
3, 1909.) 


The Supreme Court of Georgia says that: 


“The authority of the General Assembly of the Cumberland 
Presbyterian Church is derived from the constitution. This 
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church, in its form of government, is like its predecessor. The 
form of government is not unlike the Federal form of govern- 
ment under which we live. The General Assembly of the church 
is the highest legislative, executive and judicial power of the 
church. It has, in these three capacities, all of the authority 
that is expressly conferred by the constitution as well as that 
which is to be necessarily implied from any of the express pow- 
ers therein granted or from the general design and purpose for 
which the organization was formed.’’ Mack vs. Kime, (Georgia, 
Aug., 1907.) 


These last three Courts, considering in the cases cited, the 
same questions presented in the case at bar, each held with the 
Presbyterian Church in the United States of America, but the 
agreement between them seems to be largely restricted to the 
result. 


<A constitution of a voluntary association or corporation is 
nothing more than a by-law under an inappropriate name. 
* * * The provisions of the established by-laws of an asso- 
ciation such as that with which the assured united are * * * 
elements of the contract of insurance. They are factors which 
cannot be disregarded. That they have this effect all who be- 
come members of the association must know, A person who en- 
ters an association must acquaint himself with its laws for they 
contribute to the ad-measurement of his rights, his duties and 
his liabilities. * * * It is not one by-law, or some by-laws 
of which the member must take notice for he must take notice 
of all which affect his rights or interest. When, as here, there 
is an express and clear reservation of the right to amend he is 
bound to take notice of the existence and effect of that reserved 
right.’’ The Supreme Lodge, K. of P. vs. Knight, supra, Pfister 
vs. Gerwig, 122 Ind., 567, 571. 


There is in these cases an element which does not exist in a 
purely religious society, but following the analogy it must be 
held that the authority of the governing bodies is limited and 
defined by the constitution of the church and that the provis- 
jons thereof are a part of the compact by which the church and 
the church members are united, Bear vs. Heasley, 98 Mich., 
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279, 24 L, R. A., 615, 621. What such governing bodies are 
thereby authorized to do, including matters of necessary impli- 
cation, they may do and they each possess those inherent pow- 
ers which are necessary to the fulfillment of their respective 
functions. What is not thus authorized may not be done by the 
governing bodies. The constitution expressly jrovides for 
amendment when in the judgment of the church, obtained in-the 
manner provided, change or addition is demanded. 


That the Cumberland Presbyterian Church has power to 
abandon its organization and to incorporate its membership into 
the Presbyterian Church in the United States of America is un- 
doubted. The object of the existence of Christian churches is 
the same. Denominational differences are not intended to be 
unending. A union with another organization may be regarded 
by the church as a step in consummation of the common pur- 
pose. The same considerations hold good with regard to bene- 
ficial societies. The accomplishment of benevolence is a com- 
mon object and a union of two societies engaged in promoting 
such object is unquestionably within the discretion of the socie- 
ties, subject of course to legislative restrictions upon the power 


of incorporated companies in that behalf. But it by no means 
follows, that the board of directors, trustees or church courts 


have inherent power to merge the society which they represent 
into another one. The inherent power to do that is in the mem- 
bers of the church, the society, the lodge, and nowhere else. 


That the courts of the Cumberland Church were not designed 
to be the possessors of inherent power to do such acts is shown 
by Section 25: ‘‘and the jurisdiction of these courts is limited 
by the express provisions of the constitution,” There is a rea- 
son in the history of the Cumberland Church’ for the provision 
quoted. The founders of that church had been severely dealt 
with by the General Assembly of the Presbyterian Church in the 
United States of America in 1804-9. It was natural for the 
church founded by them to specifically declare that the courts 
of their church had only such powers as are expressly con- 
ferred upon them and that they intended to do this by the lan- 
guage quoted seems reasonably clear. To deny such purpose 
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upon the ground that to express it the word ‘‘to’’? should have 
been used instead of the word ‘‘by’’ is a mere quibble. 


The constitution provides that the General Assembly shall 
have power * * * ‘‘to concert measures for promoting the 
prosperity and enlargement of the church; * * * to receive 
under its jurisdiction other ecclesiastical bodies whose organiza- 
tion is conformed to the doctrine and order of this church.’’ 
This language does not admit of any construction except that 
the integrity of the temporal organization of the church is to be 
preserved and its legal and ecclesiastical existence continued 
and enlarged. Authority to merge or abandon the organization 
is not conferred. This was evidently the understanding of the 
General Assembly as to its own power. Having appointed a 
committee to confer with the other organization as to the sub- 
ject of church union it submitted the question to the member- 
ship through the machinery provided for that purpose and if 
the church itself, acting in regular form, having complete power 
over its ereed, name and organization, has decided to unite with 
the other church such action is regularly taken. 


The joint report of the committee advised : 


1. That the two churches be united under the name of the 
Presbyterian Church in the United States of America, which 
preserved intact its ereed, name and organization, while the 
Cumberland Presbyterian Church surrendered its name, creed 
and organization and was absorbed by the first named church. 


2 That such union shall be effected on the doctrinal basis 
of the confession of faith of the Presbyterian Church in the 
United States of America as revised in 1903 and of its other 
doctrinal and ecclesiastical standards. 


The question addressed to the Presbyteries called for a cate- 
gorical answer and was as follows: 


“Do you approve of the reunion and union of the Presby- 
terian Church in the United States of America and the Cumber- 
land Presbyterian Church on the following basis: The union 
shall be effected on the doctrinal basis of the Confession of 
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Faith of the Presbyterian Church in the United States of Amer- 
ica, as revised in 1903, and of its other doctrinal and ecclesias- 
tical standards; and the Scriptures of the Old and New Testa- 
ments shall be acknowledged as the inspired work of God, the 
only infallible rule of faith and practice?”’ 


The use of the word ‘‘reunion’’ does not change the legal 
effect of the proposition. The Cumberland Presbyterian Church 
and the Presbyterian Church in the United States of America 


had never as churches been united. The Cumberland organ- 
ization was created by persons who had been members of the 


Presbyterian Church in the United States of America and had de- 
parted from it. In one sense the combination of these churches 
would be a reunion but in the same sense the merger of the 
Presbyterian Church into the Catholic Church would also be a 
reunion, and it is scarcely necessary to say that from a legal 
point the question is one of the union of two independent 
churches. 


The first subdivision of the plan, which involved a surrender 
of the name and organization of the Cumberland Presbyterian 
Church, was not submitted to the Presbyteries; but was deter- 
mined by the General Assembly of the Cumberland Presbyterian 
Church. The question did not arise in the Presbyterian Church, 
U.S. A., because under the Plan of Union that church was to 
retain both its name and organization. The General Assembly 
had, as we have seen, no authority in itself to merge the Cum- 
berland Church. The vote of the Presbyteries (the majority of 
them) was in favor of union upon the basis indicated. If what 
was thereafter done was necessarily incidental to union it must 
be regarded as authorized by the vote. If it was not necessary 
thereto then it must be regarded as the action of the General 
Asembly with regard to a matter not within its authority. 


The theory that the action taken amounted to an amendment 
of the constitution and conferred such authority has evidenly 
been deduced since the constitutionality of the action of the 


General Assembly has been questioned. No amendment was 
recommended. This is by the terms of Section 60 of the consti- 
tution the first step. None was voted upon and none was made. 
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The conduct of governing bodies must conform to the constitu- 


tion, and constitutions are not changed by their failure to so 
conform. 


The Plan of Union provided for the merger of the Cumber- 
land Church into the Presbyterian Church, U.S. A. ‘‘To merge 
is to swallow up,’’ (March, Thesaurus Dictionary) ; merger is 
‘‘the absorption of a thing of lesser importance by a greater, 
whereby the lesser ceases to exist but the greater is not in- 
ereased.’’? (Bouvier, Law Dictionary). A consolidation takes 
place when both companies are extinguished and a new one 
created, taking over the holdings of those passing out of ex- 
istence. Adams vs. Yazoo, ete., R. Co., 77 Miss., 194, 60 L. R. 
A., 33; MeMahan vs. Morrison, 16 Ind., 172; Ferguson vs. Mere- 
dith, 1 Wall., 25, 17 L. Ed., 605; St. Louis, ete., R, Co. vs. Berry, 
113 U. S., 465, 28 L. Ed., 1055; Clarke & Marshall, Corporation, 
1042 . A consolidation is also defined as a union of two or more 
corporation which necessarily results in a new one. Adams vs. 
Yazoo, ete., R. Co., supra, at p. 81 (L. R. A.) ; State vs. Beck, 21 
Mont., 221, 45 L. R. A., 271; Miles Lamp Chimney Co. vs. Erie 
Fire Ins. Co., 164 Ind., 181, 184; Town of Longview vs. City of 
Crawfordsville, 164 Ind., 117, 126; MeMahan vs. Morrison, 
supra, Merger and consolidation are equally productive of 
union and union might have been had without either merger or 
consolidation. Union means agreement, concord, harmony. The 
Union, the league, of States does not involve the destruction of 
any of them. The word used is most general and could mean 
many different things, so that the vote for union was not neces- 
sarily a vote for the merger of the Cumberland Church—for the 
surrender of its organization or the extinguishment of its name. 


Under the Presbyterian system, the members of the church 
have no direct voice in the matter, but it must be determined 
by the Presbyteries for them, and it was extremely important 
that there should have been a full and fair submission of the 
whole matter to the Presbyteries. Had this been made it might 
easily be that the proposition would have been defeated or that 
being carried litigation and controversy would not have arisen 
from it. 
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There are here two churches, claiming the property of the 
Cumberland Presbyterian Church, one of them by that name 
and one as the successor of that church under the name of the 
Presbyterian Church in the United States of America, and ‘‘the 
central question in this case is this: which of these organiza- 
tions is the church.’’ Lamb vs. Cain, 129 Ind., 486, 508. ‘‘No 
principle is better settled than that property conveyed to trus- 
tees for the use of a church by its denominational name as was 
the case here, creates a trust for the promulgation of the tenants 
and doctrines of that determination.’’ Smith vs. Pedigo, 145 
Ind., 409, 416; Mt. Zion Baptist Church vs. Whitmore, 13 L. R. 
A., 198; Park vs. Champlain, 31 L. R. A., 141; Lamb vs. Cain, 
supra, p. 514. 


The property being held in trust for the purpose named, the 
title to it is in that part of a divided congregation which is act- 
ing in harmony with its laws, usages, customs and principles. 
Smith vs. Pedigo, supra; White Lick Quart. Meet. of Friends 
vs. White Lick Quart. Meet. of Friends, 89 Ind., 136; Yanthis 
vs. Kemp, (Ind. App.), 85 N. E., 976, 86 N. E., 451; Park vs. 
Champlin, (Ia.), 31 L, R. A., 141. 


Those sections of the Westminster creed heretofore quoted 
are clear and consise. They enunciate the doctrine of predesti- 
nation. The founders of the Cumberland Church were expelled 
for the reason that they were not in accord with the doctrine. 
The brief statement of the new church made in 1813 was equally 
clear. The conflict between these doctrines is both manifest and 
historical and admits of no denial. Harmony between the two 
churches can be had only by a renunciation of the Westminster 
doctrine or a surrender of the distinctive idea of the Cumberland 
Church. Such surrender would, however, result in leaving 
those who refuse to join in it in possession of the property held 
in trust for the advancement of the faith held by the early 
Cumberland Church. It is claimed that the approach has been 
made by the other party. So far from the Presbyterian Church 
in the United States of America having renounced any part of 
the Westminster creed it is apparent from the record that such 
creed is still held in its entirety. The preamble of the declara- 
tory statement of 1903 recites that a desire has been formally 
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expressed for the disavowal of certain inferences and for a 
declaration of certain aspects of revealed truth which appear 
at the present time to call for more explicit statement. 


That the Westminster confession is adhered to in its entirety 
by the Presbyterian Church in the United States of America is 
emphatically declared by it. A resolution of its General Assem- 
bly in 1904 is as follows: 


‘‘Resolved, 4. That the Assembly, in connection with this 
whole subject of union with the Cumberland Presbyterian 
Church, places on record its judgment, that the revision of the 
Confession of Faith effected in 1903, has not impaired the in- 
tegrity of the ssytem of doctrine contained in the Confession 
and taught in the Holy Scriptures, but was designed to remove 
misapprehensions as to the proper interpretation thereof.’’ 


And in 1906 in an answer to an address from the Cumber- 
land General Assembly it says: 


‘¢We had not heard until your communication announced it, 
that anybody had claimed or induced others to believe that the 
Presbyterian Church in the United States of America had aban- 
doned the Westminster Confession of Faith. This is not true.”’ 


This is a candid expression of fact. It is more than probable 
that such serious and clear-minded men as composed the General 
Assembly of the Prebyterian Church, had they intended to 
change the creed, would have done so in direct and unambig- 
uous phrase, withdrawing those expressions to which further 
assent was refused. Additions which may leave room for dis- © 
putation as to the present meaning, and declarations regarding 
inferences to be drawn from language which does not admit of 
doubt as to its meaning, are not equivalent thereto. 


This much has been said on the assumption that questions 
discussed have not been foreclosed by the action of the General 
Assembly of the Cumberland Chureh. All those decisions in 
which the validity of the attempted union has been sustained 
rest in some manner upon the rule which is well stated in Wat- 
gon vs. Jones, 13 Wall., 679, 20 L. Ed., 666, 676, as follows: 
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“‘In this class of cases we think the rule of action which 
should govern the civil Courts, founded in a broad and sound 
view of the relations of church and state under our system of 
laws, and supported by a preponderating weight of judicial au- 
thority is, that whenever the questions of discipline or of faith, 
or ecclesiastical rule, custom or law, have been decided by the 
highest of these church judicatories to which the matter has 
been carried, the legal tribunals must accept such decisions as 
final, and as binding on them, in their application to the case 
before them.”’ 


See also: Lamb vs. Cain, supra, p. 513; Gaff vs. Greer, 88 
Ind., 122; White Lick Quart. Meet. of Friends, supra; Dwenger 
vs. Geary, 113 Ind., 106; Hatfield vs, DeLong, 31 Ind. App., 210, 
156 Ind., 207; Smith vs. Pedigo, 145 Ind., 361; Fuchs vs. Meisel, 
102 Mich., 357, 32 L. R. A., 92; Bear vs. Heasley, 98 Mich, 279, 
24 L. R, A., 615; Schlichter vs. Keiter, 156 Pa., 119, 22 L. R. A., 
161 


Church cases involving the right of property held by re- 
ligious societies are classified in Watson vs. Jones, supra, and 
such classification has been generally adopted: 


‘*1. The first is when the property which is the subject of 
controversy has been, by the will or deed of the donor, or other 
instrument by which the property is held, by the express terms 
of the instrument devoted to the teaching, support or spread of 
some specific form of religious doctrine or belief. 


‘*2. The second ig when the property is held by a religious 
congregation which, by the nature of its organization, is strict- 
ly independent of other ecclesiastical associations, and so far as 

church government is concerned, owes no fealty or obligation 
~ to any higher authority. 


**3. The third is when the religious congregation or eccles- 
iastical body holding the property is but a subordinate member 
of some general church organization in which there are superior 
ecclesiastical tribunals with a general and ultimate power of 
control more or less complete in some supreme judicatory over 
the whole mémbership of that general organization.”’ 
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Where a controversy arises in a church of the congrega- 
tional style and ‘‘it is alleged, * * * that property thus 
dedicated is being diverted from the use intende by the donor, 
by teaching a doctrine different from that contemplated at the 
time the donation was made, however delicate and difficult it 
may be, it is the duty of the Court to inquire whether the party 
accused of violating the trust is teaching a doctrine so far at 
variance with that intended as to defeat the objects of the trust, 
and if the charge is found true, to make such orders in the 
premises as will secure a faithful execution of the trust con- 
fided. Watson vs. Jones, supra; Miller vs. Gable, 2 Denio, 492; 
Atty, Gen. ex rel. vs. Pearson, 3 Mer., 353; Watkins vs. Wilcox, 
66 N. Y., 654; Atty. Gen. ex rel. vs. Town of Dublin, 38 N. H., 
459: Happy vs Morton, 33 Ills., 398; Fadness vs. Braunborg, 7 3 
Wis., 257.’’ Lamb vs, Cain, 129 Ind., 486, 510. 


“Tf such a trust is confided to a religious denomination or 
congregation it is not in the power of a majority of that de- 
nomination or congregation, however large the majority may be, 
by reason of a change of religious views, to carry the property 
thus dedicated to the support of a new and different doctrine.”’ 
Lamb vs. Cain, supra, p. 510. 


In Park vs. Champlin, (Ia.), 31 L. R. A., 141, it was held that 
the majority of the members of a Free Will Baptist Society, 
could not, as against the will of a minority, transfer property 
to the Baptist Church which had been obtained for the use and 
benefit of the first named denomination; that a provision in the 
manual of church government of the Free Will Baptist that a 
_ ehurch in good standing might have a letter of dismissal and 
recommendation to another evangelical denomination referred 
to the church as an ecclesiastical body rather than as a purely 
legal body. 


In Smith vs, Pedigo, supra, which was a controversy involv- 
ing a church of the congregational style, it was asserted that the 
action of the majority was conclusive upon the civil courts. Re- 
garding this claim the Supreme Court says: 


‘<The main contention of the appellees is that they represent 
the majority of the members of the church that belonged there- 
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to at the time that the division took place, and that the acts, 
rules and orders adopted by them in the regular course of 
church business are the acts of the Mount Tabor Regular Bap- 
tist Church, and therefore binding on all members, both major- 
ity and minority, whether those acts were in accord with the 
laws, usages, practice, faith, and belief upon which the church 
was originally founded or not. : 


In other words, their contention substantially amounted to 
this: that the acts of the majority, done in the regular course 
of church business, is the law of the church, no matter how great 
the departure from the original faith and law upon which the 
church is founded. 


While the appellants contend that the acts of the majority, 
though done in the regular course of church business, but in vio- 
lation of the laws, usages, practice, faith and principles upon 
which the church was founded, and over the protest and objec- 
tion of the minority, are not binding on anybody, and are not 
the acts of the church.”’ 


* * * * * * 


“Tf the majority cannot admit one who does not believe or 
acquiesce in the articles of faith, then it would be equally true 
that the majority have no power to change the faith of the 
church against the objection or protest of the minority. As well 
might it be contended that a banking corporation or associa- 
tion, by a majority vote of its stockholders or directors, could 
change its business from banking to insurance business, or into 
that of a railroad company against the protest of the minority, 
and vice versa.”’ 


* * * * * * 


“‘The contention amounts to this: the church, becoming di- 
vided into two factions, on account of a difference in religious 
belief and faith, the majority being accused by a minority of 
departing from the original faith, they sit in judgment in their 
own case, pass solemn judgment in their favor that they, being 
a majority, and hence the church, had a right to change the 
faith, and hence are not guilty of the charge.’’ 

* * * * * * 
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“The only thing that can rescue this claim from the charge 
of unmitigated assumption, pure and simple, is the contention 
that a majority faction of a church divided into two conflicting 
bodies on account of differences as to the standard of faith is 
the real and true church. That contention, we have seen, has 
no foundation in law or authority. To permit such majority, 
under such groundless assumption, to exclude or excommuni- 
cate the minority, who still adhere to the original faith, and 
claim to be the church so as to affect property rights, would be 
a reproach to the law. It would be the law making the title to 
the property turn upon a mere trick.’’ 


In Smith vs. Pedigo, the case just quoted from, great weight 
was given to the finding of a religious body without authority to 
which the contending factions had voluntarily submitted their 
dispute and upon a consideration of all the facts the question in 
issue was held by the Court. While the case at bar involves 
church property held by a denomination which has a complete 
and carefully prepared system of judicature, it does not come 
within the principle enunciated by the third subdivision above 
quoted. If the controversy was based upon a division originat- 
ing between the members of different factions of the Washing- 
ton Church it would come within the doctrine of such sub- 
division and the civil Courts would be constrained to adopt the 
conclusions reached by the Presbytery, Synod, or Assembly to 
which the issue had in due form of ecclesiastical law submitted. 
This controversy, however, arises from and is based upon a 
schism which has taken place not primarily in the Washington 
Church but in the General Assembly of the Cumberland Presby- 
terian Church itself. To give to the action of the majority of 
such General Assembly authority to foreclose the question 
would be to make such majority the sole judge of its own con- 
troversy and subject to the exact criticism applicable to the 
claim that the majority of a congregational church can decide 
for itself and preclude investigation by the civil Courts when 
the right of property is involved. Fuchs vs. Meisel, 102 Mich., 
957, 82 L. R. A., 92; Bear vs. Heasley, 98 Mich., 279, 24 L. R. 


A., 615. 
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‘“Where a schism occurs in an ecclesiastical organization 
which leads to a separation into distinct and conflicting bodies, 
the respective claims of such bodies to the use of the property 
belonging to the organization must be determined by the princi- 
ples which underlie the control of voluntary associations. If 
there be within the organization officers or duly appointed per- 
sons in whom the powers of such control are vested, those who 
adhere to the acknowledged organism by which the organization 
is governed are entitled to the use of the property without ref- 
erence to whether they constitute a majority of members. The 
title to the property of a divided church is in that part of the 
organization which is acting in harmony with its own law; and 
the ecclesiastical laws, usages, customs, principles and practices, 
which were accepted and adopted by the church before the di- 
vision took place, constitute the standard for determining which 
of the contesting parties is in the right.’’ White Lick Quart. 
Meet. of Friends vs. Same, supra, at pp. 155, 156; see also: Gaff 
vs. Greer, 88 Ind., 122; Kresker vs. Shirey, 163 Pa., 534, 29 L. 
R. A., 476. 


If there were a tribunal provided to which the schism in the 
General Assembly of the Cumberland Chureh could in due form 
of law be submitted and determined, no further inquiry would 
be here made; but there is no such tribunal provided and where 
‘property rights are involved the secular courts will as a rule 
decide the merits of the case for themselves.’’ (Hatfield vs. 
DeLong, 156 Ind., 207.) 


Of course, so far as merely ecclesiastical questions are con- 
cerned where rights of property are not involved, the civil 
Courts do not take jurisdiction, Hatfield vs. DeLong, 156 Ind., 
207 ; Hatfield vs. DeLong, 31 Ind. App., 210; Yanthis vs. Kemp, 
supra. 


The question as to which faction of the Cumberland General 
Assembly, and of the church which following its lead divides 
into factions, represents the true doctrine of the Cumberland 
Presbyterian Church is therefore to be decided by the civil 
Courts. Landrith vs. Hudgins, (Tenn., April 3, 1909). The au- 
thorites in this State are in accord upon this question. In Lamb 
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vs. Cain, supra, the question for a decision was as to the adop- 
tion of a proposed amendment to the confession of faith and of 
the constitution of the Church of the United Brethren in Christ. 
The Supreme Court carefully reviewed the facts relative to such 
amendment and held it to have been legally adopted. In doing 
this weight was given to the finding of the Cireuit Court that 
the amended ereed was not antagonistic to the principles of the 
original one. The distinction between those cases in which the 
schism takes place in the highest tribunal of the organization 
and those in which it arises in subsidiary departments was not 


made and for that reason the Court said such rule ‘‘need not 
be examined here.’’ 


Even if the finding of the Cumberland General Assembly 
were conceded the force of a conclusive adjudication it does not 
go to the length necessary to appellee’s necessity. The General 
Assembly has not declared the respective doctrines of the two 
denominations to be either identical or substantially identical. 
The coneurrent declaration upon the subject is as follows: 


‘In adopting the Confession of Faith of the Presbyterian 
Church in the United States of America, as revised in 1903, as 
a basis of union, it is mutually recognized that such agreement 
now exists between the system of doctrine contained in the 
Confessions Faith of the two Churches as to warrant this union, 
—a union honoring alike to both.”’ 


That an essential difference does exist appears from a resolu- 
tion adopted by the Presbyterian General Assembly in May, 
1906, in part a follows: 


‘That ministers, ruling elders and deacons, in expressing 
approval of the Westminster Confession of Faith as revised in 
1903, are required to assent only to the system of doctrine con- 
tained therein; and not to every particular statement in Tie 


Those members of the Cumberland Chureh who insist that 
the property of that organization is being diverted are not pre- 
cluded by the conclusion that ‘‘such agreement’’ exists as to 
warrant the union, nor can the identity of doctrine necessary to 
a legal union be created by a resolution formally excusing those 
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of one church from belief in part of the articles of the creed of 
the church into which they are incorporated. They have a right 
to insist upon a confession of faith of which they ean say in deep 
sincerity ‘‘I believe.’’ 


Language used by the Supreme Court of Iowa in Park vs. 
Champlin, 31 L. R. A., 141, 144, is especially apt here: 


‘Tt is not any part of our duty to decide whether the differ- 
ence between the respective articles of faith, covenants and 
practice of the two denominations is substantial. It may be true 
that changes in such matters are constantly going on, and that 
it is beyond human power to prevent them; that in those things 
which make for worldly prosperity, as popularity, wealth and 
numbers, the defendant church would be greatly benefited by 
the union with the Baptist denomination as proposed; but con- 
siderations of that kind have nothing to do with the legal rights 
of the parties to this action, and cannot be given weight in de- 
termining the questions of which we have jurisdiction. It is 
enough for the purposes of this case that the two denominations 
are now separate and distinct; that the property in controversy 
was acquired by the defendant church for the special benefit of 
one of them; that the plaintiffs being members of that church 
and of that denomination, object to the proposed change and 
insist that it shall not be made.”’ 


The judgment is reversed and the cause remanded with in- 
structions to sustain appellant’s motion for a new trial. 


| wy 
‘sr ab 


eis oped ta " 


DATE DUE 


GAYLORD PRINTED IN U.S.A. 


Xk 


i 


| 


0579 


uh 


